It is not sufficient for the employer to show that the miner
deserved to have been fired . . . The employer must show that he
did in fact consider the employee deserving of discipline for
engaging, in the unprotected activity alone and that he would have
disciplined him in any event.

Fasula, supra. I/ See also Wright Line, 251 N.L.R.B. 150, 105 LRRM 1169
(1980).

Percy Sturgill, section foreman, testified that on May 30 Robinette
worked on the belt feeder and that part of his job was to grease the
tailshaft.  On May 31 the feeder tailshaft broke and Sturgill concluded
that this was caused by failure to grease it the previous day. Sturgill
remonstrated with Robinette about this failure.  On May 31, while
Robinette was working as a miner-helper, the miner ran through and
destroyed a line curtain.  Sturgill blamed this incident on Robinette.
These incidents figured in Respondent's decision to discharge him on
June 4.

At the time of the cap lamp incident, Sturgill testified that he
saw Robinette disconnect the mine phone. He had a discussion with
Robinette concerning the feeder being shut down, and Robinette's light
being out.  Although he did not discuss the phone incident until after
Robinette returned from shovelling spillage on the beltline, it is clear
that the phone incident was also involved in Respondent's decision to
discharge Robinette.

On the present record, it is difficult to decide whether Respondent
would have fired Robinette solely for the acts and omissions described
in the prior two paragraphs because it obviously involves a hypothetical
set of circumstances.  It is clear, however, that shutting down production
(which I found to be protected and the Commission affirmed) was the
final act or event for which he was fired. Using a test recently employed
by the NLRB,

[I]n those instances where after all the evidence has been
submitted, the employer has been unable to carry its burden,[I]
will not seek tp quantitatively analyse the effect of the unlawful
cause once it has been found.  It is enough that the employee's
protected activities are causally related to the employer.action
which is the basis for the complaint whether that "cause" was the
straw that broke the camel's back or1 a bullet between the eyes, if
it was enough to determine events, it is enough to come within the
proscription of the Act.

Wright Line, 105 LRRM at 1175 n* 14.

I/ But cf. Texas Dept. of Community Affairs v. Burdine,_____________

U.S. _______   , 25 FEP Cases 113 (1981), a case brought under Title VII

of the Civil Rights Act.S. Bernstein in his
